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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel. W.A.
DREW EDMONDSON, in his capacity as
ATTORNEY GENERAL OF THE
STATE OF OKLAHOMA AND
OKLAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR
THE NATURAL RESOURCES FOR
THE STATE OF OKLAHOMA,

Plaintiff,
V.

TYSON FOODS, INC., TYSON
POULTRY, INC., TYSON CHICKEN,
INC., COBB-VANTRESS, INC., CAL-
MAINE FOODS, INC., CAL-MAINE
FARMS, INC., CARGILL, INC,,
CARGILL TURKEY PRODUCTION,
LLC, GEORGE'S, INC., GEORGE'S
FARMS, INC., PETERSON FARMS,
INC., SIMMONS FOODS, INC., and
WILLOW BROOK FOODS, INC.,

Defendants.

Case No. 05-CV-00329 GKF-SAJ

POULTRY PARTNERS, INC.’S BRIEF AMICUS CURIAE

INTRODUCTION
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Poultry Partners, Inc. (Poultry Partners) is an organization of approximately 455

Members, the vast majority of whom operate family farms in Oklahoma, Arkansas and Missouri.

Many of those farms are located in the Illinois River Watershed Members raise poultry, and

many also grow grass and raise cattle. Family farming is a unique way of life, and Poultry

Partners is dedicated to promoting and preserving that way of life. The result of granting the

injunction sought by the Plaintiff in this case would be to imperil that way of life.
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ARGUMENT

Many of the Members of Poultry Partners have contractual relations with the Defendants
in this case. Accordingly, this Court admonished Poultry Partners, in the Order (Docket 1447)
granting Poultry Partners permission to file a Brief Amicus Curiae, to “take special care in
avoiding duplication of defendants’ briefs.”

Counsel for Poultry Partners has read the Defendants’ Memorandum in Opposition to
Plaintiffs’ Motion for Preliminary Injunction (Document 1531) and its supporting Declarations.
Poultry Partners believes the Defendants” Memorandum, at pages 42-44, and the Declaration of
Dr. Gordon Rausser and Dr. Michael Dicks, do an excellent job of informing the Court of the
macro-economic effects which would result from granting the Plaintiff’s requested injunction.

However, cold economic statistics are just that--cold statistics. It is one thing to project a
financial loss in the Illinois River Watershed of up to $77 million during the first year of an
injunction. It is another to know the effect on individual family farmers. Poultry Partners, as an
organization of family farmers, is uniquely positioned to explain to the Court why granting the
requested injunction will imperil the family farm way of life.

Family farmers are fiercely independent. They, and they alone, decide what to do with
the poultry litter produced on their farms.! Many decide to use litter as fertilizer. In fact, some
farmers raise poultry primarily because it provides them with free fertilizer.” Because the soils in
castern Oklahoma and western Arkansas are nutrient poor, poultry litter acts as both a soil

amendment and fertilizer. Its use has improved the soils, thereby retarding erosion and allowing

' See 9 8 of the Affidavit of Jerry Hunton, § 7 of the Affidavit of Jim Pigeon, 9 8 of the Affidavit of Ricky Reed, and
¢ 6 of the Affidavit of Al Saunders. Each of these Affidavits is attached hereto and incorporated herein by

reference.
? See § 7 of the Hunton Affidavit, § 6 of the Pigeon Affidavit, ] 7 of the Reed Affidavit, and § 5 of the Saunders

Affidavit.
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a larger amount and better quality of grass to be grown.3 Increased and healthy grass production
allows farmers to run more cattle than they could relying upon native grasses.‘IL Absent use of
litter as fertilizer, these family farmers will have to reduce their cattle herds by one-third to one-
half, thereby losing a substantial portion of their income.” Replacing litter with commercial
fertilizer is not an economically viable option.’ In addition, having to transport litter out of the
watershed will impose additional substantial costs on these family farms.” Because the average
profit margin for agriculture is only 2 to 4% a year,® these lost profits and increased expenses
will result in devastating losses to these family farmers.” Some may have to cease farming
altogether. 10

The effect on these Affiants, and the other Members of Poultry Partners, must be
considered by this Court prior to issuing a preliminary injunction. U.S. v. Power Engineering
Co., 191 F.3d 1224 (10" Cir. 1999). Such consideration is particularly important here because
there is no evidence in this case showing that these non-parties, the Members of Poultry Partners,
are not complying with their Nutrient Management Plans as required by state law and
regulations. They are good stewards of their land who should not be gratuitously punished for

doing everything right.

? See § 11 of the Hunton Affidavit and § 12 of the Reed Affidavit.

*See 99 7 and 9 of the Hunton Affidavit, {7 6 and 8 of the Pigeon Affidavit, 1 7 and 9 of the Reed Affidavit, and 9§
5 and 10 of the Saunders Affidavit.

3 See 4 9 of the Hunton Affidavit, § 9 of the Pigeon Affidavit, § 9 of the Reed Affidavit, and {3, 7 and 10 of the
Saunders Affidavit.

® See 9 10 of the Hunton Affidavit, § 10 of the Pigeon Affidavit, § 10 of the Reed Afficavit, and 1 8 and 9 of the
Saunders Affidavit.

7 See 9 12 of the Hunton Affidavit, § 12 of the Pigeon Affidavit, and § 11 of the Reed Affidavit.

¥ See ¢ 10 of the Hunton Affidavit.

? See 9 12 of the Hunton Affidavit, 9 10 and 11 of the Reed Affidavit, and § 9 of the Saunders Affidavit.

1% See 9 12 of the Hunton Affidavit and 99 10 and 11 of the Reed Affidavit.
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CONCLUSION
The result from granting an injunction as requested by the Plaintiff would be to impose
severe financial hardship on the Members of Poultry Partners, for little or no corresponding

benefit to the environment. Accordingly, Poultry Partners requests that the request for an

injunction be denied.
Respectfully submitted,

s/ Michael D. Graves

Michael D. Graves, OBA #3539

D. Kenyon Williams, Jr., OBA #9643
HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON, P.C.

320 South Boston Avenue, Suite 400
Tulsa, OK 74103-3708

Telephone (918) 594-0400

Facsimile (918) 594-0505

ATTORNEYS FOR POULTRY
PARTNERS, INC.
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CERTIFICATE OF SERVICE

I certify that on the 15th day of February, 2008, I electronically transmitted the attached

document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of

Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Tina L. Izadi, Assistant Attorney General
Daniel Lennington, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller
Louis W. Bullock
Miller Keffer & Bullock

David P. Page
Bell Legal Group

Michael G. Rousseau
Jonathan D. Orent
Fidelma L. Fitzpatrick
Motley Rice LLC

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

drew_edmondson@oag.state.ok.us
kelly burch@oag.state.ok.us
trevor_hammons(@oag.state.ok.us
tina_izadi@oag.state.ok.us
daniel.lennington@oak.ok.gov

doug_wilson@riggsabney.com,
driggs@riggsabney.com
rgarren(@riggsabney.com
sweaver@riggsabney.com

rnance(@riggsabney.com
sgentry@riggsabney.com

rmiller@mkblaw .net
Ibullock@mkblaw net

dpage@edbelllaw.com

mrousseau@motleyrice.com
jorent@motleyrice.com
ffitzpatrick@motleyrice.com

Iward@motleyrice.com
fhaker@motleyrice.com
bnarwold@motleyrice.com
Iheath@motleyrice.com
cxidis@motleyrice.com
imoll@motleyrice.com
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Stephen L. Jantzen sjantzen(@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com

Sidley Austin LLP

Robert W. George robert.george@kutakrock.com
Michael R. Bond michael.bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com
Kutak Rock LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rti@kiralaw.com
Kerr, Irvine, Rhodes & Ables
Jennifer S. Griffin jeriffin@lathropgage.com

Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw .net

Lawrence W. Zeringue lzeringue@pmrlaw.net

David C .Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.
George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com

The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks
Paul E. Thompson, Jr. pthompson@bassettlawfirm.com

Bassett Law Firm
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.
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John R. Elrod

Vicki Bronson

P. Joshua Wisley
Conner & Winters, P.C.

Bruce W. Freeman
D. Richard Funk
Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Colin H. Tucker

Theresa Noble Hill

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West
The West Law Firm

Delmar R. Ehrich
Bruce Jones

Krisann Kleibacker Lee
Dara D. Mann

Faegre & Benson LLP

Document 1558 Filed in USDC ND/OK on 02/15/2008

jelrod@cwlaw.com
vbronson@cwlaw.com
jwisley@cwlaw.com

bfreeman@cwlaw.com

jtuckercourts@rhodesokla.com
chtucker@rhodesokla.com
thillcourts@rhodesokla.com

terry@thewesetlawfirm.com

dehrich@faegre.com
bjones@faegre.com
kklee@baegre.com
dmann@faegre.com

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

A. Scott McDaniel
Nicole M. Longwell
Philip D. Hixon

McDaniel, Hixon, Longwell & Accord, PLLC

Sherry P. Bartley

smcdaniel@mhla-law.com
nlongwell@mbhla-law.com
phixon@mhla-law.com

sbartley@mwsgw.com

Mitchell, Williams, Selig, Gates & Woodyard, P.L.L.C.
COUNSEL FOR DEFENDANT PETERSON FARMS, INC.

William B. Federman
Jennifer F. Sherrill
Federman & Sherwood

Charles Moulton
Jim DePriest
Office of the Attorney General

wfederman@aol.com

jfs@federmanlaw.com

charles.moulton@arkansag.gov

jim.depriest(@arkansasag.gov

COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL

RESOURCES COMMISSION

Carrie Griffith

griffithlawoffice@yahoo.com

COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON
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Gary S. Chilton gchilton@hcdattorneys.com
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz vschwartz(@shb.com

Cary Silverman csilverman(@shb.com

Shook, Hardy & Bacon, LLP

Robin S. Conrad rconrad@uschamber.com

National Chamber Litigation Center, Inc.

COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

I also hereby certify that I served the attached document by United States Postal Service, proper

postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

Thomas C. Green

Sidley Austin Brown & Wood LLP

1501 K Street NW

Washington, DC 20005

COUNSEL FOR TYSON FOODS, INC.,
TYSON POULTRY, INC., TYSON
CHICKEN, INC.; AND COBB-VANTRESS,
INC.

Dustin McDaniel

Justin Allen

Office of the Attorney General of Arkansas
323 Center Street, Suite 200

Little Rock, AR 72201-2610

COUNSEL FOR THE STATE OF
ARKANSAS AND THE ARKANSAS
NATURAL RESOURCES COMMISSION

s/Michael D. Graves
Michael D. Graves
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